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Submitted electronically via Regulations.gov 
 
Re: RIN 2900–AQ95—Update and Clarify Regulatory Bars to Benefits Based on Character of 
Discharge 
 
The American Psychological Association (APA) appreciates the opportunity to comment on the 
Department of Veterans Affairs (VA) proposed rule that would modify the regulatory bars to 
benefits for veterans with “bad paper” or “other-than-honorable” (OTH) discharges. While this 
rule represents a step in the right direction toward improving access to much-needed VA benefits 
for former servicemembers with OTH discharges, there is still more VA must do to ensure that 
these veterans are appropriately compensated for conditions incurred during or aggravated by 
their service to our nation.  
 

Summary of APA recommendations: 

1. APA recommends that VA clarify in the final rule that the list of “mental impairments” 
described in Section 3.12(e)(2)(i) is not exhaustive and that additional types of “mental 
impairments” should be considered when determining whether a veteran meets the 
“compelling circumstances” standard. 

2. APA supports removing “homosexual” from VA’s definition of former servicemembers who 
would be barred from receiving VA benefits. 

3. APA recommends extending tentative health care eligibility to OTH veterans as their 
character of service determination is taking place, allowing these veterans to access 
comprehensive VHA care. 

APA applauds the Department’s decision to include consideration of “compelling 
circumstances” when assessing whether VA’s regulatory bars to benefits would apply in a given 
situation. As laid out in the proposed rule, these compelling circumstances would include various 
mental and behavioral health conditions, physical health conditions, sexual abuse or assault, 
combat-related hardship, age, cultural background, education level and judgmental maturity, 
among other considerations. Allowing VA to consider these “compelling circumstances” grants 



OTH veterans with an untreated or under-treated condition that may have led to misconduct an 
opportunity to plead their case with either historical or current evidence of a past mental 
impairment or other circumstances that may have led to the OTH discharge.  
 
Many former servicemembers with OTH discharges were separated based on misconduct that 
may have occurred due to an underlying mental or behavioral health condition. A 2017 
Government Accountability Office (GAO) report found that “62 percent of servicemembers 
separated for misconduct from fiscal years 2011 through 2015 had been diagnosed within the 2 
years prior to separation with post-traumatic stress disorder (PTSD), traumatic brain injury 
(TBI), or certain other conditions that could be associated with misconduct.”1 It is vitally 
important for VA to consider these and other compelling circumstances when making a character 
of discharge determination for OTH veterans. 
 
APA is concerned, however, about the list of conditions classified as “mental impairments” 
under Section 3.12(e)(2)(i) of the proposed rule. The list is incomplete and does not reflect other 
conditions that may also have led to behavioral problems. Because the proposed rule defines 
only eight specific conditions as “mental impairments” [PTSD, depression, bipolar disorder, 
schizophrenia, substance use disorder, attention deficit hyperactivity disorder (ADHD), 
impulsive behavior, and cognitive disabilities], many OTH veterans with other mental or 
behavioral health conditions will continue to be unduly excluded from claiming benefits. Studies 
have shown that OTH veterans are significantly more likely than their non-OTH veteran 
counterparts to experience mental and behavioral health issues other than these eight specific 
impairments, including personality disorders, suicidal ideation and psychotic disorders.2,3 In 
addition, many OTH veterans served at a time when less was known about these diagnoses 
amongst the scientific community; some of the listed conditions did not get recognition under 
their current names4 until the 1980s and as a result the overall prevalence of these diagnoses was 
relatively rare at the time. 5  
 
APA is concerned that, under the proposed rule, these veterans will be improperly excluded 
during their character of discharge determination because they lack the specific diagnosis 
required by the regulation. APA recommends that VA clarify in the final rule that the list of 

 
1 Government Accountability Office. Actions Needed to Ensure Post-Traumatic Stress Disorder and Traumatic 
Brain Injury Are Considered in Misconduct Separations, GAO-17-260 (Washington, D.C.: May 16, 2017).  
Retrieved from https://www.gao.gov/assets/690/684608.pdf.  
2 Brigone, E., Fargo, J., Blais, R., Carter, M., and Gundlapalli, A. (May 1, 2017).  Non-routine discharge from 
military service: mental illness, substance use disorders, and suicidality. American Journal of Preventative Medicine, 
Vol. 52, Issue 5, 557-565. Retrieved from https://www.ajpmonline.org/article/S0749-3797(16)30616-X/fulltext/.   
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Administration and Policy in Mental Health and Mental Health Services Research, Vol. 42, 748–755. Retrieved 
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4 U.S. Department of Veterans Affairs, National Center for PTSD.  History of PTSD in Veterans: Civil War to 
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5 Lange, K., Reichl, S., Lange, K., Tucha, L., and Tucha, O. (Nov. 30, 2010). The history of attention deficit 
hyperactivity disorder. Attention Deficit and Hyperactivity Disorders, Vol. 2, Issue 4, 241–255. Retrieved from 
https://www.ncbi.nlm.nih.gov/pmc/articles/PMC3000907/ 
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“mental impairments” described in Section 3.12(e)(2)(i) is not exhaustive and that 
additional types of “mental impairments” should be considered when determining whether 
a veteran meets the “compelling circumstances” standard.  
 
To that end, APA recommends the revision of Section 3.12(e)(2)(i) to state the following: 
 

“Mental impairment at the time of the prolonged AWOL or misconduct, to include a 
clinical diagnosis of, or evidence that could later be medically determined to demonstrate 
existence of, posttraumatic stress disorder (PTSD), depression, bipolar disorder, 
schizophrenia, substance use disorder, attention deficit hyperactivity disorder (ADHD), 
impulsive behavior, cognitive disabilities, co-morbid conditions (i.e., substance use 
disorder and other mental disorders), or any other mental or behavioral health condition 
at the time of the prolonged AWOL or misconduct. 

 
APA applauds the VA for its removal of “homosexual acts” as a regulatory bar to benefits under 
this proposed rule. The historical ban on benefits for gay, lesbian, or bisexual veterans is rooted 
in bigotry and homophobia, which has no place in a modern VA. Over time, the rule has evolved 
from categorically disallowing benefits for “generally, homosexual acts”6 to “homosexual acts 
involving aggravating circumstances”7 to the current proposed rule, which excludes the word 
“homosexual” from the latter phrase altogether. By making this small change, the VA is 
appropriately placing the focus on whether the veteran committed rape, sexual assault, or some 
other aggravated sexual act, and not on the veteran’s sexual orientation.  As a result, this 
proposed rule eliminates any possibility of the VA denying benefits to an otherwise eligible 
veteran solely because of the veteran’s sexual orientation. APA supports removing 
“homosexual” from VA’s definition of former servicemembers who would be barred from 
receiving VA benefits. 
 
According to VA estimates, there are over 500,000 veterans with OTH discharges, 
approximately 100,000 of whom served after 9/11; PTSD and traumatic brain injury are 
considered the “signature injuries” of the post-9/11 conflicts, and both conditions are included in 
the proposed rule’s list of “mental impairments”.8  These veterans deserve to have their benefit 
applications reviewed and “compelling circumstances” considered, which this rule partially 
addresses. However, these veterans require immediate access to health care while their 
applications are pending. Veterans with honorable or general discharges seeking care through the 
Veterans Health Administration (VHA) must first enroll, and can be granted tentative eligibility 
for VHA care while their enrollment eligibility is under consideration if they apply for 
enrollment within 6 months of being discharged. The same is not true for veterans with an OTH 

 
6 28 Fed. Reg. 123 (January 4, 1963) (codified at 38 C.F.R. § 3.12).  Retrieved from 
https://www.govinfo.gov/content/pkg/FR-1963-01-04/pdf/FR-1963-01-04.pdf#page=1. 
7 45 Fed. Reg. 2318 (Jan. 11, 1980) (codified at 38 C.F.R. § 3.12).  Retrieved from 
https://www.govinfo.gov/content/pkg/FR-1980-01-11/pdf/FR-1980-01-11.pdf#page=22. 
8 National Council on Disability (March 4, 2009). Invisible wounds: serving service members and veterans with 
PTSD and TBI.  Retrieved from https://ncd.gov/publications/2009/March042009.  
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discharge. These veterans are more likely to lack access to health care than their non-OTH 
veteran counterparts, are more likely to experience homelessness, and are more likely to suffer 
from a mental health condition9, 10. While the Consolidated Appropriations Act of 2018 (P.L. 
115-14111) included a statutory change allowing OTH veterans access to emergent mental health 
care was a step in the right direction, many OTH veterans require ongoing, comprehensive 
mental health care that is not covered in the new law’s 90-day eligibility window.12  
 
Denying OTH veterans access to medical care pending their eligibility determination is 
inconsistent with VA’s current policies concerning other veterans who are awaiting the 
finalization of their enrollment, and could have disastrous impacts on the physical and mental 
health of OTH veterans. It takes months or even years for VA to finalize character of discharge 
determinations for OTH veterans, who, during that time, are often going untreated. As stated 
previously, OTH veterans are more likely than non-OTH veterans to have underlying mental and 
physical health conditions and lack health insurance, meaning they are even more vulnerable to 
the negative impacts of delayed care. Nearly every medical condition – cancer13, diabetes14, 
schizophrenia15, heart disease16, pelvic inflammatory disease17, peptic ulcers18 – is worsened by 

 
9 Tsai, J. and Rosenheck, R. (Feb. 6, 2018). Characteristics and health needs of veterans with other-than-honorable 
discharges: Expanding eligibility in the Veterans Health Administration. Military Medicine, Vol. 183, Issue 5-6, 
May-June 2018, e153–e157.  Retrieved from https://academic.oup.com/milmed/article/183/5-6/e153/4840557.  
10 Holliday, S., and Pedersen, E. (Oct. 2017). The association between discharge status, mental health, and substance 
misuse among young adult veterans. Psychiatry Research, Vol. 256, October 2017, 428-434. Retrieved from 
https://www.sciencedirect.com/science/article/abs/pii/S0165178116317905. 
11 Consolidated Appropriations Act of 2018 (P.L. 115-141). Retrieved from 
https://www.govinfo.gov/content/pkg/PLAW-115publ141/pdf/PLAW-115publ141.pdf 
12 Tsai, at fn9. 
13 Rustin, G., et. al. (October 2, 2010). Early versus delayed treatment of relapsed ovarian cancer (MRC 
OV05/EORTC 55955): a randomised trial.  The Lancet, Vol. 376, Issue 9747, 1117. Retrieved from 
https://www.sciencedirect.com/science/article/pii/S0140673610612688. 
14 Brody, J., The Costly, Life-Disrupting Consequences of Poor Diabetes Care. New York Times (Nov. 25, 2019). 
Retrieved from https://www.nytimes.com/2019/11/25/well/live/the-costly-life-disrupting-consequences-of-poor-
diabetes-
care.html#:~:text=Both%20Type%201%20and%20Type,blindness%2C%20crippling%20neuropathy%20and%20a
mputations.; 
15 Wyatt, R.J., Green, M.F., and Tuma, A.H. (Mar. 1, 1997). Long-term morbidity associated with delayed treatment 
of first admission schizophrenic patients: a re-analysis of the Camarillo State Hospital data. Psychological Medicine, 
Vol. 27, Issue 2. Retrieved from https://www.cambridge.org/core/journals/psychological-medicine/article/longterm-
morbidity-associated-with-delayed-treatment-of-first-admission-schizophrenic-patients-a-reanalysis-of-the-
camarillo-state-hospital-data/CA3E8452B31E75F6FADB6850503353AC 
16 Bugiardini, R., et. al. (Aug. 21, 2017). Delayed care and mortality among women and men with myocardial 
infarction. Journal of the American Heart Association, Vol. 6, No. 8. Retrieved from 
https://www.ahajournals.org/doi/full/10.1161/jaha.117.005968 
17 Hillis, S., Riduan, J., Marchbanks, P., Wasserheit, J., Cates, W., and Westrom, L. (May 1993). Delayed care of 
pelvic inflammatory disease as a risk factor for impaired fertility. American Journal of Obstetrics and Gynecology, 
Vol. 168, Issue 5, 1503-1509. Retrieved from 
https://www.sciencedirect.com/science/article/abs/pii/S000293781190790X 
18 Svanes, C., Lie, R.T., Svanes, K., Lie, S.A., and Soreide, O. (Aug. 1994). Adverse effects of delayed treatment for 
perforated peptic ulcer. Annals of Surgery, Vol. 220, No.2, 168–175. Retrieved from 
https://www.ncbi.nlm.nih.gov/pmc/articles/PMC1234356/ 

https://academic.oup.com/milmed/article/183/5-6/e153/4840557
https://www.sciencedirect.com/science/article/abs/pii/S0165178116317905
https://www.govinfo.gov/content/pkg/PLAW-115publ141/pdf/PLAW-115publ141.pdf
https://www.sciencedirect.com/science/article/pii/S0140673610612688
https://www.nytimes.com/2019/11/25/well/live/the-costly-life-disrupting-consequences-of-poor-diabetes-care.html%23:~:text=Both%20Type%201%20and%20Type,blindness,%20crippling%20neuropathy%20and%20amputations.
https://www.nytimes.com/2019/11/25/well/live/the-costly-life-disrupting-consequences-of-poor-diabetes-care.html%23:~:text=Both%20Type%201%20and%20Type,blindness,%20crippling%20neuropathy%20and%20amputations.
https://www.nytimes.com/2019/11/25/well/live/the-costly-life-disrupting-consequences-of-poor-diabetes-care.html%23:~:text=Both%20Type%201%20and%20Type,blindness,%20crippling%20neuropathy%20and%20amputations.
https://www.nytimes.com/2019/11/25/well/live/the-costly-life-disrupting-consequences-of-poor-diabetes-care.html%23:~:text=Both%20Type%201%20and%20Type,blindness,%20crippling%20neuropathy%20and%20amputations.
https://www.cambridge.org/core/journals/psychological-medicine/article/longterm-morbidity-associated-with-delayed-treatment-of-first-admission-schizophrenic-patients-a-reanalysis-of-the-camarillo-state-hospital-data/CA3E8452B31E75F6FADB6850503353AC
https://www.cambridge.org/core/journals/psychological-medicine/article/longterm-morbidity-associated-with-delayed-treatment-of-first-admission-schizophrenic-patients-a-reanalysis-of-the-camarillo-state-hospital-data/CA3E8452B31E75F6FADB6850503353AC
https://www.cambridge.org/core/journals/psychological-medicine/article/longterm-morbidity-associated-with-delayed-treatment-of-first-admission-schizophrenic-patients-a-reanalysis-of-the-camarillo-state-hospital-data/CA3E8452B31E75F6FADB6850503353AC
https://www.ahajournals.org/doi/full/10.1161/jaha.117.005968
https://www.sciencedirect.com/science/article/abs/pii/S000293781190790X
https://www.ncbi.nlm.nih.gov/pmc/articles/PMC1234356/


delaying appropriate care. A recent study19 of veterans utilizing VA geriatric outpatient care 
found that even a short delay in care can increase mortality and negative outcomes. APA 
recommends extending tentative health care eligibility to OTH veterans as their character 
of service determination is taking place, allowing these veterans to access comprehensive 
VHA care.  
 
The changes laid out in this proposed rule represent an important first step towards allowing 
veterans with OTH discharges to access the benefits and health care they have earned through 
service. Allowing the VA to consider compelling circumstances, including mental health 
conditions, and removing discriminatory language barring eligibility due to “homosexual acts” is 
a good start towards expanding access to much-needed care for many OTH veterans. APA 
recommends additional changes that will enable more OTH veterans to access care, including 
clarifying what “mental impairments” are considered “compelling circumstances” that explain or 
give context to specified instances of AWOL or misconduct, and granting tentative health care 
eligibility to OTH veterans while their character of discharge review is pending. Many OTH 
veterans served this nation with great courage and sacrifice, and some were discharged 
inappropriately due to a mental or physical condition caused or aggravated by their service. It is 
paramount that VA grant these veterans the benefit of the doubt and take the veteran’s entire 
clinical picture into account when thoroughly and fairly adjudicating their character of discharge 
claims. These veterans deserve no less from the nation they signed up to defend.  
 
APA again thanks you for the opportunity to comment on this important change in VA policy. If 
APA can be of any further assistance, please contact Sophie Friedl, Director of Congressional 
and Federal Affairs, at SFriedl@apa.org. 
 
Sincerely, 
 
 
Katherine B. McGuire 
Chief Advocacy Officer  

 
 

 
19 Prentice, J. and Pizer, S. (April 2007). Delayed access to health care and mortality. Health Services Research, Vol. 
42, Issue 2, 644–662. Retrieved from https://www.ncbi.nlm.nih.gov/pmc/articles/PMC1955366/ 
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