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February 18, 2020 

 

U.S. Department of Health and Human Services 

Center for Faith and Opportunity Initiatives  

Washington, DC 20201 

 

RE: Ensuring Equal Treatment of Faith-Based Organizations - NPRM, RIN 0991-AC13; Docket 

Number HHS-OS-2020-0001 

 

The American Psychological Association (APA) is writing to provide our comment on the above-named 

notice of proposed rulemaking (NPRM) published in the Federal Register on January 17, 2020. 

 

APA is the leading scientific and professional organization representing psychology in the United States, 

with more than 121,000 members and affiliates. The major concerns addressed in our comment include:  

1. Removes regulatory protections currently in place for numerous populations. 

2. Pursues religious freedom while using discriminatory regulations and policies. 

3. Removes the alternate provider requirement.  

4. Permits religious discrimination by expanding the Title IX religious exemption.   

5. Allows insufficient time for meaningful public comment. 

 

BACKGROUND 

On January 17, 2020 eight federal agencies issued proposed rules meant to ensure that our nation’s faith-

based religious organizations are treated equally by the federal government including  Education (ED), 

Health and Human Services (HHS), Homeland Services (DHS), Justice (DOJ), Labor (DOL) Agency for 

International Development (USAID), Agriculture (USDA) and Veterans Administration (VA)). The 

proposed rules would eliminate existing regulatory requirements that are believed to unfairly impose unique 

regulatory burdens only on religious organizations. According to the Departments, the proposed rule would 

amend current regulations implementing Executive Order 13831 to provide clarity about the rights and 

obligations of faith-based organizations participating in HHS programs, clarify the Department’s guidance 

documents for financial assistance with regard to faith-based organizations and eliminate certain 

requirements for faith-based organizations that no longer reflect executive branch guidance or Supreme 

Court precedent.  

 

APA affirms religious freedom in rulemaking for federal grants and contracts. However, we oppose 

administrative and regulatory actions which could result in discrimination against vulnerable populations. 

The proposed rule would revoke key protections for beneficiaries of federally funded social services, ending 

requirements that faith-based organizations refer individuals who ask for a secular alternative and notify 

individuals of their rights.  Some persons, e.g. sexual and gender minorities, women seeking certain 

reproductive health services and those of different faith, may find it more difficult to access critical social 

services funded by the government even in emergency situations or where no alternate provider is available. 

Further, the new rules would ease certain restrictions that have prevented federally funded religious social 

service providers from imposing religious requirements on individuals seeking help or turning them away 

just because they of their sex, sexual orientation or gender identity or different faith.  

 

https://www.federalregister.gov/executive-order/13831
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SPECIFIC COMMENTSS ON THE PROPOSED RULE 

Our comments address the impact of the proposed modifications to the 2016 final rule, Federal Agency 

Final Regulations Implementing Executive Order 13559: Fundamental Principles and Policymaking 

Criteria for Partnerships With Faith-Based and Other Neighborhood Organizations, several federal 

agencies plan to make. This rule established fundamental principles to guide the policies of federal agencies 

regarding the participation of faith-based and other community organizations in programs that the federal 

agencies administer.1  

 

1. Removes regulatory protections currently in place for numerous vulnerable populations. 

Agencies this provision affects: ED, HHS, DHS, DOJ, DOL, VA. The potential impact of the 

proposed rule is immeasurable. We cannot know at this point which faith-based organizations will treat 

this reversal as an opportunity to discriminate based on sex, sexual orientation, gender identity and 

religious affiliation. What we do know is that enabling discrimination will cause actual harm to 

vulnerable populations. APA by no means expects all faith-based organizations will move to 

discriminatory practices because of this rule. We certainly recognize that in communities across the 

country, faith-based organizations are major providers of social services and many will continue to 

serve the public without exclusion. However, given what we know about the serious distress 

experienced by people who face discrimination and the danger posed by exclusion from important 

social services, the Department should work to reinstate the 2016 rule. According to Healthy People 

2020, the national agenda for building a healthier nation, discrimination can affect health in many 

populations, including racial and ethnic minorities, women, sexual and gender minorities, older adults 

and persons with disabilities.2 Nearly half of U.S. adults report they have experienced a major form of 

unfair treatment or discrimination, including being unfairly questioned or threatened by police, being 

fired or passed over for promotion or treated unfairly when receiving health care. These acts of 

discrimination are associated with higher reported stress levels and poorer reported health, according 

to the survey research.3 Further, research shows that provider discrimination is closely tied to physical 

and mental health disparities among vulnerable populations, and perceived discrimination in healthcare 

settings has been shown to contribute to higher unmet needs for health care utilization, poor health and 

health disparities among racial and ethnic minorities.4 

 

2. Pursues religious freedom unjustly using discriminatory regulations and policies. USDA, ED, 

HHS, DHS, DOJ, DOL and VA. APA strongly believes that religious beliefs or moral convictions 

should not enable persons or entities to discriminate against others. We affirm religious freedom 

through an APA Resolution on religious, religion-based and/or religion-derived prejudice, but the right 

of persons to practice their religion or faith does not and cannot entail a right to harm others or to 
undermine the public good5.  According to the APA ethics code, patient welfare should be at the 
forefront in all health care settings.6 The rights of patients must be paramount. Our guidelines for 
serving a diverse public affirm that “psychologists need to interact beneficially and non-
injuriously with all clients/patients who seek care. When such conflicts occur, the overriding 

 
1 81 FR 19353 
2According to Healthy People 2020, the federal government’s U.S. Department of Health and Human Services, Office of Disease 

Prevention and Health Promotion. Healthy People 2020. Retrieved from https://www.healthypeople.gov/2020/topics-

objectives/topic/social-determinants-health/interventions-resources/discrimination  
3 American Psychological Association (2016). Stress in America: The impact of discrimination. Stress in America™ Survey. 
4 Lee, C., Ayers, S. L., & Kronenfeld, J. J. (2009). The association between perceived provider discrimination, healthcare 

utilization and health status in racial and ethnic minorities. Ethnicity & disease, 19(3), 330–337. 
5 American Psychological Association. (2007). Resolution on religious, religion-based and/or religion-derived prejudice. 

Retrieved from http://www.apa.org/about/policy/religious-discrimination.pdf 
6 American Psychological Association. (2017). Ethical Principles of Psychologists and Code of Conduct. Retrieved from 

http://www.apa.org/ethics/code/. 

https://www.federalregister.gov/documents/2016/04/04/2016-07339/federal-agency-final-regulations-implementing-executive-order-13559-fundamental-principles-and
https://www.federalregister.gov/documents/2016/04/04/2016-07339/federal-agency-final-regulations-implementing-executive-order-13559-fundamental-principles-and
https://www.federalregister.gov/documents/2016/04/04/2016-07339/federal-agency-final-regulations-implementing-executive-order-13559-fundamental-principles-and
https://www.healthypeople.gov/2020/topics-objectives/topic/social-determinants-health/interventions-resources/discrimination
https://www.healthypeople.gov/2020/topics-objectives/topic/social-determinants-health/interventions-resources/discrimination
http://www.apa.org/about/policy/religious-discrimination.pdf
http://www.apa.org/ethics/code/
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consideration must always be the welfare of the client/patient.”7 We firmly believe that these 
principles – placing the eligible recipient’s welfare front and center – should hold true across HHS 
grantees providing publicly funded services. The proposed modifications to current regulations , 
e.g. removal or the alternative requirement, eliminating the written notice requirement, and 
expanding religious exemptions, would limit federal agencies’ anti-discrimination enforcement 
authority with respect to faith-based organizations, thereby permitting grantees and federal 
contractors to discriminate in the provision of services and employment based on religion. Such 

religious discrimination would put beneficiaries at risk of discrimination currently prohibited by federal 

statutes or administrative policy, e.g. discrimination based on sex, sexual orientation, gender identity 

and religion. The proposed rule allows federal agencies to prioritize religious freedom protections for 

organizations, rather than balance them, over nondiscrimination protections for some beneficiaries. The 

proposed rule would permit faith-based organizations to discriminate by: 
• Permitting the outright denial of services critical to the health of women and sexual and gender 

minorities. Faith-based organizations may discourage transgender and gender nonconforming 

individuals from seeking care or deny necessary mental healthcare or surgical procedures related 

to gender transition. 

• Permitting a faith-based provider of last resort to claim interpretations of religious tenets to avoid 

providing services to eligible recipients the grantee would rather not serve because of prejudice, 

bias, or stigma. 

• Allowing grantees to delay or deny services to eligible recipients even during emergencies, natural 

disasters or other unforeseen events resulting in devastating consequences.  

• Exempting grantees from compliance with regulatory definitions or interpretations of federally 

prohibited sex discrimination firmly rooted in law, research, and deliberate policymaking. 

 
3. Removes the requirement that to an alternate provider if requested. Agencies this provision 

affects: USDA, ED, HHS, DHS, DOJ, DOL and VA.  Current regulations ensure that beneficiaries 
who seek services but are uncomfortable with the provider’s religious character will be referred 
to an alternative provider. The new regulations strike this alternative provider requirement, 
which has the potential to cause beneficiaries seeking social service significant harm and could 
result in them receiving no government services at all. 
 

4. Weakens the requirement that providers give beneficiaries written notice of their 
religious freedom rights. Agencies this provision affects: AG, ED, HHS, DHS, DOJ, DOL, VA. 
Current regulations require faith-based organizations to notify beneficiaries in writing of their 
rights in writing, including that a provider cannot discriminate against individuals because of 
their force beneficiaries to participate in religious activities, and that beneficiaries have a right to 
seek an alternative provider (see above). This leave beneficiaries open to proselytization, 
religious coercion, or denial of services.  The Department suggests that removing the notice 
would is cost beneficial. However, the costs are minimal and estimated to be no more than $200 
per organization. 
 

5. Permits religious discrimination with federal funds by expanding the Title IX religious 
exemption. Agencies that this provision affects: ED, HHS, DOL, VA and USAID. Current 
regulations allow faith-based organizations to discriminate in employment with their own funds, 
but not with federal funds. The proposed rule opens the doors to religious discrimination against 

certain employees by providing that a religious select its employees based on their acceptance of 

or adherence to the religious tenets of the organizations across the organization using both 

 
7 American Psychological Association. (2015). Professional psychologist competencies to serve a diverse public. Retrieved from 

http://www.apa.org/ed/graduate/diversity-preparation.aspx?tab=2 

http://www.apa.org/ed/graduate/diversity-preparation.aspx?tab=2
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private and federal resources. Employment discrimination based on sex (including sexual orientation 

and gender identity) remains a grave problem across the United States. Although federal law currently 

prohibits discrimination based on sex, the proposed rule would embolden federal contractors to cite 

religious beliefs in order to justify religious discrimination. APA is particularly troubled by the 

potential impact of the rule on sexual and gender minorities. A substantial body of research 

shows the negative impacts of stress, including discrimination related stress, on the physical 

and mental health of sexual and gender minority people and their families.8 Discriminatory policies 

that deprive sexual and gender minorities rights and privileges available to heterosexual and cisgender 

people, or that fail to protect from potential discrimination or violence, are associated with increased 

stress levels that can result in harmful health outcomes. Policies that extend equal rights and legal 

protections are associated with decreased stress levels and improve health outcomes among sexual and 

gender minorities.9 
 

6. Allows insufficient time for meaningful public comment. Eight federal agencies issued eight 

NPRM’s dealing with extraordinarily complex administrative, regulatory, and legal matters on the same 

day. These agencies departed from the standard minimum 60-day public comment period with a 30-

day comment period with no justification. They should extend it for 60 days to ensure they meet their 

obligation to obtain meaningful comments from the public.  

 

APA understands the significant role and rights of faith-based health service providers. Yet we are 

concerned that further codifying their ability to limit service provision for certain individuals and 

populations will harm the health and well-being of many of those most in need of support. Therefore, we 

recommend that 1) the Department rescind the NPRM, and 2) keep current regulatory standards.  

 

Please contact Leo Rennie, MPA, in the Advocacy Office at (202) 682-5110 or lrennie@apa.org, if we 

can provide any further information. 

 

 

 
8 American Psychological Association. (2019). Social science research supporting passage of the equality act. Washington, DC. 

Retrieved from https://www.apa.org/advocacy/civil-rights/sexual-diversity/equality-act-research.pdf 
9 American Psychological Association. (2019). Public policies, prejudice, and sexual and gender minority health. Washington, 

DC. Retrieved from https://www.apa.org/advocacy/civil-rights/sexual-diversity/gender-minority-health.pdf 

mailto:lrennie@apa.org
https://www.apa.org/advocacy/civil-rights/sexual-diversity/equality-act-research.pdf
https://www.apa.org/advocacy/civil-rights/sexual-diversity/gender-minority-health.pdf

